
REPLY TO 
ATTENTION OF: 

District Commander 

Honorable Mark Begich 
United States Senator 
Suite SR-111 
Russell Building 
Washington, DC 20510 

Dear Senator Begich: 

DEPARTMENT OF THE ARMY 
U.S. ARMY ENGINEER DISTRICT, ALASKA 

P.O. BOX 6898 
JBER, ALASKA 99506-0898 

~ov 2 2012 

.· This is in response to your October 15, 2012, letter which requested the ited States Army 
Corps of Engineers (USACE) provide you a full briefing on the status of the &huitna Coal Mine 
Supplemental Environmental Impact Statement (SEIS), (included in Enclosurl~ 1 ). We will also 
addre.ss recent concerns expressed by the Native Village of Tyonek (NVT) aJfl their rol.e as a 
Cooperating Agency (CA). · · 

As lead agency for the SEIS as specified in the National Environmental P<Dlicy Act (NEPA) 
regulations 40 CFR 1501.5, the USACE is required to manage activities relaJhg to the project in 
·an expeditious manner and in conformity with applicable laws and regulation~. The CAs are 
responsible for assisting the lead agency to develop and prepare environment! 1 analyses including 
portions of the SEISin which they have special expertise, then make staff av 1·lable at our request 
to enhance our interdisciplinary capabilities. 

As stated in the January 30, 2002, Council on Enviroinnental Quality, Fe1eral Agency 
Memorandum regarding Cooperating Agencies Implementation .ofNEP A (Erl~losure 2), in order 
~o en~ure t~at the NEP~ process pr~~e.e~s efficiently: lead agencies are.urgedlto.set time limits, 
Identify milestones, assign responsibilities for analysis and documentatiOn, s~1- cify the scope and 
detail of the agencies contribution, and establish other appropriate ground-rul!bs addressing issues 
such as availability ofpre-decisional information. II 

Over the course of the original Environmental Impact Statement and curr~nt SEIS, extensive 
data collection has occurred to gather baseline resource information within c~~ponents of the 
proposed action and alternatives. In accordance with provisions ofNEP A, s~pgroups have been 
established for the Chuitna Coal SEIS to utilize agency and tribal expertise o~.specific resource 
disciplines for which they have legal mandates, permitting authorities, or spe hal expertise to meet 
our collective statutory responsibilities. 
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The current MOU between the USACE and CAs establishes that the USACirE as the lead 
federal agency will invite the CAs and/or the applicant to participate in the su~b-oups, as 
appropriate. The subgroups currently established for the Chuitna Coal SEIS i~lclude cultural 
resources, hydrology, wetlands functional assessment, and the health impact a 1sessment (HIA). 
The NVT has representatives and actively participates on the cultural resourcell.' and HIA subgroups. 
Until recently, they have not expressed interest in participating on the hydrolo~y or wetlands 
functional assessment subgroups. j 

,, The USACE understands the importance of ensuring that the CAs have ac 'ess to and the 
oppo~unity to r~vie~ all mat~rials, proce~ures, ~d data in developin. g reportstfor the SEIS. It has 
never been our mtentwn to withhold that IJ1formatwn. However, we have set p the subgroups to 

· .~ffic!~F~ly utilize their expertise on developing the draft reports. Once the dra
1

1 reports are 
' completed they are made available to the CAs for their review prior to develo~ment of the 

Preliminary Dr!lft SEIS. I 
SiJ1_ce we, are in the developmental stages of the SEIS, much of the inform tion being gathered 

is .;not yet available to the public. During a recent review of a draft functional 1

. ssessment 
methodology report by the subgroup, NVT requested a copy of the draft repo~ and without 

·~ .. constlting us, retained an indep~ndent non.:.profit corporati?n to.help ~hem pral1~ide com:nents on 
· the report. We are concerned with how NVT proceeded with this review for t e followmg 

reasons: 1) They are not on the functional assessment subgroup. 2) NVT did J t get prior approval 
from the USACE and the CA team to utilize this subcontractor as part of the ~lEis process; and 
3) this information was released to a non-profit organization without any coorlhnation with 
USACE to ensure that it would not be improperly shared with the community lkt large during this 
time in the SEIS process, which is currently not open to the public. One of thi· factors for 
determining whether to invite, decline or end CA status, includes: "Does the ~ ency release 
predecisional information (including working drafts) in a manner that underm~nes or circumvents 
the agreement to work cooperatively before publishing draft or final analyses 11 d documents?" 
(see Enclosure 2). 

We are concerned about the potential bias that could result from NVT util zing their own 
experts during the early phases of developing the SEIS when as a CAthey ha 

1

e previously sent 
members of the public information that was not ripe for release to the public ~d they have 
repeatedly voiced opposition to the project.and recommended that the USACIE deny the permit 
(see Enclosures 3, 4, and 5). We are currently in the data collection phase ofihe SEIS and want to 
ensure that scientific data collection and analysis is the best available science ~~nd non-biased. 
Once the proposed action and alternatives are defined, the environmental bas · ine has been 
established within these affected areas, and the impacts are thoroughly analyz1 d, there will be 
many future opportunities for NVT to express their concerns about the projec 's potential impacts 
on environmental resources and other public interest factors. 
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As the lead federal agency for the SEIS, our administrative record docume' ts numerous 
occasions where we have coordinated with NVT to help them engage in their J

1

b1e as a CA. 
Additionally, we have coordinated with them on several occasions for a Gove~ent to 
Government consultation to discuss their concerns regardingthe potential imp~cts,the proposed 
coal mine and associated facilities may have on their resources and rights. l 

In summary, we appreciate NVT's active participation as a CA on the Chu tna Coal SEIS and 
want to continue to work with them to utilize their expertise and input. NVT ~nd all of the other 
CAs have full access to all of the draft information that is currently being devt1 oped. However, to 
ensure that we are fully utilizing CAs as intended by NEP A regulations and g 'idance it is neither 
efficient nor appropriate for them to participate on all of the subgroups. NVT as requested 
dispute resolution as discussed in the MOU, and we will soon contact them in rhat regard. 

We look forward to providing you with a full briefing and future updates of, the status of the 
Chuitna Coal SEIS process and will be contacting Ms. Andrea Sanders in youl Washington D.C. 
office to coordinate these briefings. If you have further questions, please feel ~ee to contact me, at 
(907) 753-2504, or if your staff members have additional questions or concenils they may contact 
Ms. MarciaL. Heer, of my staff, via email at Marcia.L.Heer@usace.army.mii~ by mail at 
Department of the Army, Regulatory Division, Post Office Box 6898, JBER, Alaska 99506-0898, 
or by phone at (907) 753-5759. 

Enclosures 

Sincerely, 

Christopher D. Lestochi 
Colonel, Corps of Engineers 
District Commander 



EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 

WASHINGTON. D.C. ZOS<l3 

July 28, 1999 

MEMOR.L\NDUM FOR HEADS OF FEDERAL AGENCIES 

GE?RGE :· FRAMPTON, JR. G'TF'-J ; j 
Actmg Cha1r · <t' · · 

FROM: 

SUBJECT: ATTACHED MEMORANDUM 

Attached please find a memorandum regarding the designation ofnon-feder} agencies to be 
cooperating ~gencies in implementing the procec!ural requirements of the Na ional 
Environmental Policy Act. If you have any questions concerning this memo: andum. please:.~o 
not hesitate to contact Dinah Bear, the Council on Environmental Quality's 1 eneral Counsel, at 
(202) 395-5750 . 

.A.ttachrnem 
·- -:=-·· 

Recycled Paper 
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EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL OUALITY 

WASHINGTON, O.C. 2050l 

July 28, 1999 

MEMORANDUM FOR HEADS OF FEDERA.L AGENCIES 

FROM: 

SUBJECT: 

GEORGE T. FR.A.MPTON, JR.~L · 
Acting Chair · · . . G 1 

DESIGNATION OF NON-FEDER.A;L AGENCIES TO BE CO I· PERA. TING 
AGENCIES IN IMPLEMENTING THE PROCEDUR.-\.L REQ IREMENTS OF 
THE NATIONAL ENVIRONMENTAL POLICY ACT 

The purpose of this Memorandum is to urge agencies to more actively s, licit in the future 

the participation of state, tribal and local governments· as. "cooperating agencies in 

implementing the environmental impact statement process under the National Ei vironmen~.l 

Policy Act (NEPA). 40 C.F.R. §1508.5. As soon as practicable, but no later th the seeping 

process, f<deral agency officials should identify state, tribal and local govemmJ t agencies 

whicn ~a~e jurisdiction by law and or special expertise-with resp~ct to reasonabl e ~ltematives or 

requires the preparation of an environmental impact statement1
• The federal ag · cy should then 

determine whether such non-federal agencies are interested in assuming the res I onsibilities of 

becoming a cooperating agency under 40 C.F.R. §1501.6. Where invit~d tribal.! state, or local 

agencies choose not to become cooperators in the NEP A process, they may still be identified as 

an internal party on the distribution list, if they so desire. 

1 While CEQ has not attempted to identify every state, tribal and lo<:al government agencies wit jurisdiction by law 
or special expertise {nor do we propose to do so), agencies may wish to refer to AppendLx U to lllie CEQ regulations, 
"Federal and Federal-State Agencies with Jurisdiction by Law or Special Expertise on Environ 1 ental Quality 
Issues", Vol. 49 Federal Register,. No. 247, 49754-49778 (December 2l, 1984), for guidance s to the types of 
actions and expertise that are relevant in detennining appropriate cooperating agencies. Please bontact CEQ for 
copies, if needed. 
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Thl! bene tits of granting ~ooperating ag•::ncy status indud<! disdosure , f reh:vant 

infomtation eorl y in the analytical process. receipt of technical expertise and 1 atr support. 

avoidance of duplication with state. tribal and local procedures. and establis ent of a 

mechanism for addressin2: intenzovernmental issues. If a non~ federal agencY grees to become a 

cooperoting agency. agen~ies "':encouraged to document (e.g .• in a m:,o. rum of agreement) 

their speci.tic expectations. roles and responsibilitit!s. including such issues as [repurntion of 

analysis. schedules. availability of pre-decisional information and other issues Cooperating 

agencies ore normally expected to use their own funds for routine activities. b~t to the extent 

a...:ailable funds permit, the iead agency should fund or inch.ide in its budget r !buests funding for 

major activities or analyses that it requests from cooperating agencies. 40 C.F R. § 150 l.6(b)(5). 

Agencies are reminded that cooperating agency status neitherenlargesl nor diminishes the 

· dec~s.i~nmaking authority of either ft:..,4e~al or non~fe_~eral entities. However, lopernting ag~ncy 

relationships with state, tribal and local agencies help to achieve the direction ~et forth in NEP A 

. to work with other levels of government "to promote the general welfare, to ctate and maintain 

conditions under which man and nature can exist in productive harmony, and ~fill the social, · 

economic, and other requirements of present and future generations of Amerir." Considering 

NEPA's mandate and the authority ~ed in federal regulation to allow for~ operating age~cy 
status for state, tribal and local agencies, cooperator status for appropriate non federal agencies 

should be routinely solicited. 

2 
Recycled Paper 

Enclosure 2 



January30, 2002 

MEMORANDUM FOR THE HEADS OF FEDERAL AGENCIES 

FROM: JAMES CONNAUGHTON 
Chair 

SUBJECT: COOPERATING AGENCIES IN IMPLEMENTING THE PROiDURAL 
REQUIREMENTS OF THE NATIONAL ENVIRONMENTAL OLICY ACT 

The purpose of this Memorandum is to ensure that all Federal,agencies e actively 
considering designation of!ed.eralaJ.J,d non"federal cooperating agencies inthe~teparation of 

. analyses and documentation required by tb,e National Environmental Policy Act~PA), and to 
en;:;ure that Federal agencies actively participate as cooperating agencies in othe fl,gency',s NEPA 
processes. 1 The CEQ regulations addressing cooperating agencies. status (40 C. l'R. §§ 1~01.6 
& 1508.5) implement the NEPA mandate that Federal agencies responsible for Pfeparing; NEPA 
analyses and documentation do so "in cooperation with State and local governmi·nts" and other 
agencies with jurisdiction by law or special expertise. (42 U.S.C. §§ 4331(a), 43 · 2(2)). Despite 
previous memorand~ and guidance from CEQ, some agencies remain reluctant t! engage other 
Federal and non-federal agencies as a cooperatiil.g agency. 2 In addition, some F:i deral agencies 
remain reluctant to assume the role of a cooperating agency, resulting in an inco:t!\Sistent 
· implementation.ofNEPA. 

Studies regarding the efficiency, effectiveness, and value ofNEP A analyjses conclude 
that stakeholder involvement is important in ensuring decisionmakers have the e~vironmental 
information necessary to make informed and timely decisions efficiently.3 CooJer~ting agency 
status is a major component of agency stakeholder involvement that neithet enl~ges nor 
diminishes the decisionmaking authority of any agency involved in the NEP A ptocess. This 

' Cooperating agency status under NEP A ~not equivalent lO other requiremenb oalllng for on a ency to -g• 
another governmental entity in a consultation or coordination process (e.g., Endang~,:red SpeciesJIAct section 7, 
National Historic Preservation Act section 1 06). Agencies are urged to integrate NEP A requirei!hents with other 
enviroiUp..ental review and consultation requirements ( 40 C.F .R. § 1500.2( c)); an•' . d reminded thatnot establishing or 
end~g coop~rat.ing agency status does not satisfy oi end those either requir~ments. I 

2 Memorandum for Heads of Federal Agencies, Subject: Designation ofNon-F~deral Agencies t be Cooperating 
Agencies in Implementing the Procedural Requirements ofthe National Environmental Policy 

1 

ct, dated July 28, 
·1999; Memorandum fo~ Federal N~PA Liaisons, F~deral, State, and Local OfJ!cials and Other ~ersons Involved in 
the NEPA Process, SubJect: Questtons and Answers About the NEPA RegulatiOns (NEPA's Fo Most Asked 
.:estions), dated March 16, 1981, published at46 Fed. Reg. 18026 (Mar. 23, 1981), ~ amend

1

d. 

, E.g., The National Environmental Policy Act-A Study of its Effectiveness After Twenty-Five ears, CEQ, January 
1997 
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memo does not expand requirements or responsibilities beyond those found in CUllfrnt law~ and 
regulations, nor does it require an agency to provide financial assistance to a coop~rating agency . 

. The be~efits of enhan~ed cooperating agency participa~on in the preparati ! n ofNEP A 
analyses include: disclosing relevant infqrmation early in the analytical process;. a ! plying 
available technical expertise and staff support; avoiding duplication with other Fe ~ral, State, 
!rihal and local procedures; and establishin~ a mechanism ~o: ad?re~s~g intergo~f~ental 
~ssues. Other b.enefits of enhanced coo?erating agency p~Clpatton. mclude foste~fng mtra- ~d 
Intergovernmental trust (e.g., partnerships at the community level) and a common rderstandmg 
and appreciation for various governmental roles in the NEP A process, as well as epbancing 
agencies' ability to adopt enviro~ental documents. It is incumbent on Federal a~ency officials 
to identify as early as practicable in the environmental planning process those Fedtral, State, 
Tribal and local government agencies that have jurisdiction by law and special ex ! ertise with 
respect to all reasonable alternatives or significant environmental; social or econo ! · c impacts 
associated with a proposed action that requires NEP A analysis. 

The Federal agency. responsible for the NEP A analysis should determine ~hether such 
agencies are interested and appear capable of assuming the responsibilities ofbec 'ming a 
cooperating agency under 40 C.F.R. § .IS01.6. Whenever invited Federal, State, I 'hal and local 
agencies elect not to become cooperating agencies, they should still be considere~ for inclusion 
in interdisciplinary teams. engaged in the NEP A process and on distribution lists fi · r review and 
comm~nt on the N~PA docume~ts. Federal· agencies declining to accept .coO:peraing age~cy 
statu~ m whole or m part are obligated to respond to the request and provide a cop][ ofthetr 
response to the Council. (40 C.F.R. § 1501.6(c)\ · 

. In order to assure that the NEP A process proceeds efficiently, agencies re 
1 

onsible for 
NEP A analysis are urged to set time limits, identify milestones, assign responsibiltties for 
analysis and documentation, specify the scope and d<:ftail of the cooperating agen9r' s · 
contribution, and establish other appropriate ground-rules addressirig issues such as availability 
of pre-decisional information. Agencies are encouraged in appropriate cases to c~nsider 
documenting their expectations, roles and responsibilities (e.g., Memorandum of Agreement or 
correspondence). Establishing such a relationship neither creates a requirement n~r constitutes a 
presumption that a lead agency provides financial assistance to a cooperating ageJcy. 

Once cooperating agency status has been extended and accepted, circum~ces may 
arise when it is appropriate for. either the lead or cooperating agency to ~ons1der elndr~g. 
cooperating agency status. Th1s Memorandum provtdes factors to consider whenlldeciCling 
whether to invite, accept or end cooperating agency status. These factors are nei*er inte~ded to 
be all-inclusive nor a rote test. Each determination should be made on a case-by-case basts 
considering all-relev. ant information and factors, including requirements imposed~n State, Tribal 
and local governments by their governing statutes and authorities. We rely upon 1 au to e~sure 
the reasoned use of agency discretion and to articulate and document the bases fo extendmg, 
declining or ending cooperating agency status. The basis and determination sho d be intluded 
in the administrative record. 

2 
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. CEQ regulations do not explicitly ciiscm.s cooperati?-g agencies in ~he co~ ~xt of . . 
Envrronmental Assessments (BAs) because of the expectation that BAs will normally be bnef, 
concise documents that would not warrant use of formal cooperati~g agency stanb. However, 
agencies do at times- particularly in the context of integrating coippliance with ! ther . . 
environmental review laws - develop BAS of greater length and complexity than 1 ose required 
under the CEQ regulations. While we continue to be concerned about needless! lengthy BAs 

. (that may, at times, indicate the need to prepare an Environmental Impact Statem nt (EIS)), we 
recognize that there are times when cooperating .agencies will be useful in the co 1 text of BAs.· 
For.this reason, this guidance is recommen,ded for preparing EAs .. HQwever, thi~~guidance does 
:~:~~~e the basic distinction between EISs and BAs set forth in the regulation~s or prior 

. To ~easure our progress in addressing the issue of cooperating aJ ncy status, by 
Octo~er 31; 2002 agencies of the. Federal gov~:nlment responsible f~r preparing il PA analyses 

. (e.~., the le~d agency) sh~l provide the first bi-annual report regarding all EIS~ ~d EA~ b~gun 
durmg the six-month penod between March 1, 2002 and Augu~t 31, ·2002. This ~s a pen odic 
reporting requirement with the next report covering-the September 2002- Februfy- 2003 period 
due on April 30, 2003. For EISs, the ~epoit shall identify: the title; potential coo~erating . 
agencies; agencies invited to participate as cooperating agencies; agencies that re uested . 
cooperating agency status; agencies which-accepted cooperating ·agency status; ~ encies whose 
cooperating agency status ended; and the current status of the EIS. A sample rep!, rting form is at 
attachment 2,. For BAs, the report shall provide the number ofEAs and those in olving 
cooperating agency(s) as described in attachment 2. States, Tribes, and uriits of· cal 

·governments that have re:ceiv~d authority by Federal law to assume tll.e responsi i jlities for 
preparing NEP A analyses are encouraged to comply with these reporting require ents. 

·· II 
If you have any questions concerning this memorandum, please contact ,orst G. 

Greczmiel, Associate Director for NEPA Oversight at 202-395-5750, · 
Horst_ Greczmiel@ceq.eop.gov. or 202-456-0753 (fax). . · · 

### 

3 
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Factors for Determining Whether to Invite, Decline or End Cooperating Agen!y Status 

1. Jurisdiction by law (40 C.P.R.§ 1508.15)- for example, agencies with the~ thorityto 
grant permits for implementing the action [federal agencies shall be a cooperati ' g agency 
(1501.6); non-federal agencies maybe invit~d (40 C.F.R. § 1508.5)]: . ~ 

• Does the agency have the authonty to approve a proposal or a portio of a 
proposal? · · 

• Does the agency have the authority to veto a proposal or a portion o~ a 
proposal? . 11 

• Does the agency have the authority to finance a proposal or a portioi of a 
proposal? . 

. 2. Special_ expertise ( 4~ C.F .R. §_ 1508.2~).- cooperating a_gency s~tus for spe~[fic . 
purposes linked to spec1al expert1se requrres more than an mtetest m a propose~ action 
[federal and non-federal ~encies may be requested (40 C.F.R. §§ 1501.6 & 15~8.5)]: 

• Does the cooperating agency have the expertise needed to help the lead agency 
meet a statutory r~sponsibility? . . II 

• Does the cooperatihg agency have the e;xpemse developed to carry , ut an 
agency mission? 

• Does the cooperating agency have the related program expertise or 
experience? 

• Does the cooperating agency have the expertise regarding the propo ed 
actions' relationship to the objectives of regional, State and locaiiJ.d use 
plans, policies and controls (1502.16(c))? ·1 

3. Do the agencies understand what cooperating agency status means and can ; ey legally 
enter into an agreeme~t to be a cooperating agency? · 

4. Can the cooperating agency participate during scoping and/or throughout thr 
preparation of the analysis and documentation as necessary and meet mileston !s 

. established for completing the process? 

5. Can the cooperating agency, in a timely manner, aid in: 
• identifying significant environmental issues [including aspects of 

1
e human 

environment (40 C.F.R. § 1508.14), including n~tural, social, econ 
1 

ic, 
energy, urban quality, historic and cultural issues (40 C.F.R. § 150 .

1

.16)]? 
• eliminating minor issues from further study? 
• identifying issues previously the subject of environmental review o study? 
• identifying the proposed actions' relationship to the objectives of r · gional, 

State anc;llocalland use plans, policies and controls (1502.16(c))? 
(40 C.F.R. §§ 1501.l(d) and 1501.7) 

6. Can the cooperating agency assist in preparing portions of. the revie": _and 
11

_ alysis and. 
resolving significant environmental issues to support schedulmg and cntical milestones? 

, Attachment 1 Page 1 
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7. Can the cooperating agency provide resources to support scheduling and critical 
milestones such as: . _ 

• personnel? Consider all forms of assistance (e.g., data gathering; surveying; 
compilation; research. __ _ _. . • 

• expertise? This includes technical or subjectmatier expertise. 
• funding? Examples include runding for personnel, travel and s ies. 

No:mally, the cooper_ating agency will provide the_~ding; t? th~~ extent 
avrulable funds perrmt, the lead agency shall fund or mclude m blJldget . 
reque~s funding f~r an !Ula1yses the I~ agency.r7ques~ ~OJ:n c9pper~ting 
agenc1es. Alternatives to travel, such as telephomc or video co~Trencmg, 
should be considered especially when funding constrains participttion. 

• models and <l:atabases? Co~ider consistency and cqmpati't>ilityWil'th lead and 
other cooperating agencies' I!lethodologies. - . 

• facilities, equipment and other servic~s? This type of support is. . pecially 
relevant for-smaller governmental entities with limited budgets. 

8. D_oes the agenc~ provide a~equate lead-time ~or review at?-d do the otlJ,er 
1 

encies 
. proVIde adequate tzme for. review of documents, Issues and analyses? For e}!Iample, are 
. eithe~ the _lead ?r cooper~ting agencies lJI}abl;e or unwill~ng to consistently pfticipate in 
meetings m a timely fash~on after adequate time for revzew of documents, Issues and 

1 analyses? 

9. C~ the cooperating agency( s ~ a~cept t~e lead ag:ncts fmal decisionm.~ ng authority 
regardmg the scope of the analys1s, mcluding authonty to define the pUrpOS~ and D:eed for 
~e proposed action? For example, is an agency unable or unwilling to deve: op 
information/analysis of alternatives they favor and disfavor? 

.· . . 

10. Are the agency(s) able and willing to provide data and rationale underl : ng the 
analyses or assessment of alternatives? . · . · · 'II 
f1. Does the agency release predecisional infurmation (inc1uding Workillg ~) in a 
manner that undermines or circumvents the agreementto work coope_rativel¥ before _ 
-publis~ing ~ft or final analyses and d.?culD.~nts? · Di~a~eeing with the pu~lished draft or 
final analysiS should not ·be'a ground. for enwng C(?Oper~tmg $tatus. Agenci s must be 
alert to situations where state law requires release ofinformation. 

12. Does the agency consistently misrepresent the process or the findings p esented in the 
analysis and documentation? 

!he f~ctors provided for ~xt~nding cooperatiil~ agency s~tus are not.int:ndrrdto be all
mclusive. Moreover, satisfymg all the. factors 1s not reqmred and satlsfymglfne may be 
sufficient. Each detennination should be made on a case-by-case basis considering all 
relevant information and factors. 

· · Attachment 1 Page2 
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february 4, 2002 

MEMORANDUM FOR TRIBAL LEADERS 

FROM: JAMES CONNAUGHTON 
Chair 

SUBJECT: COOPERATING AGENCIES IN IMPLEMENTING THE PROCJ:1 URAL 
REQUIREMENTS OF THE NATIONAL ENVIRONMENTAL P 1 LICY ACT 

The Council on Environmental Quality (CEQ) regulations addressing cooJLating 
agencies status 1 implement the NEP A mandate that Federal agencies responsible for preparing 
NEP A analyses and documentation do so "in cooperation with State and local govrrnments" and 
other agencies with jurisdiction by law or special expertise.2 The attached memorbdum reminds 
Federal agencies of the importance of including Tribes in the NEPA process and e phasizes the 
importance of establishing cooperating agency status when appropriate. 

In cases where you have either jurisdiction by law or special expertise3 yo should 
consider accepting or requesting an invitation to participate in the NEPA process 1

1 

a 
cooperating agency. In those cases where cooperating agency status is not approl1

: ate, you 
should consider opportunities' tq provide information and conuilents to the agencid preparing the 
NEP A analysis anc;l documentation. CEQ supports your involvement in ensurin'g i at 
decisionmak:ers have the environmental information necessary to make informed ' d tiniely ·· 
decisions efficiently. 

The benefits of enhanced cooperating agency participation in the preparati~n of 
Environmental Assessments (EAs) and Environmental Impact Statements (EISs), ~escribed in 
the enclosed memorandum include fostering intergovernmental trust (e.g., partnerE

1

hips at the 
community level) and a common understanding and appreciation for various gove ental roles 
in the NEP A process. It is important for you to consider yoUr authority and capac ty to assume 
the responsibilities of a cooperating agency and to remember that your role in the · nvironmental 
analysis neither enlarges nor diminishes the final decisiorunakin:g authority of any agency 
involved in the NEP A process. 

If you have any questions concerning this memorandum, please contact Horst G. 
Greczmiel, Associate Director for NEPA Oversight at 202-395-5750, 
Horst_ Greczmiel@ceq.eop.gov, or 202-456-0753 (fax). 

I 40 C.F.R. §§ 1501.6 & 1508.5 

· 2 42 U.S.C. §§ 433l(a), 4332(2) 

3 These tenns are described in the enclosed memorandum and in the factors described in attachm · nt l to the 
enclosed memorandum . 

.c:J//0' ,-1 (• ,-, ..• \ --·~·~ •. z. L v- , ~- _. .. / ---- ..... .. 
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" 

EXECUTIVE OFFICE OF THE PRESIDENT 
COUNCIL ON ENVIRONMENTAL QUALITY 
730 Jackson Place, NW, Washington, DC 2Q503 I 

President George W. Bush James-L. Connaught~n, Chainnan 
For Release: Immediate Contact: Sam Them~tJ::om 
February 5, 2002 (202) 456-~224 

. CEQ Issues Guidance Memorandum on Cooperating Agency St~tus 
. White House Council on Environmental Quality (CEQ) Chainilan James L. CoJaughton has 
sent a memorandum to the heads of all federal agencies which emphasizes the m1-boitance of 
including state, tribal and local governmental entities in the preparation offedera1.Environmental 
Impact Statements (EISs). This guidance document.is designed to ensure that sta~e, tribal and 
Joe~ governments. are included. as "co?perating. agencies" w~enever ap.propriate piiring federal 
envu~nm.ental reVIews. The gmdance 1s also bemg sent to. tribal and state and Ior1 governmental 
orgamzatlons. . . 
. : . . 

Chan:man ?onnaught?n said, "This memorandum reinforc~s President Bu~h's c9pumtment to . 
working With state, tr1bal and local· governments and fostermg a collaborative airoach when 
making federal decisions that effect local communities. In situations where these/ government 
actors have particular expertise or share jurisdiction over a decision of the feder 1 government, 
they should be formally welcomed as partners in the enviromnental review proc,rs." 

The National Environmental Policy Act (NEPA) requires federal agencies to ana~yze the 
environmental aspects of their proposed projects; activities, and other actions with potential 
environmental impacts. ~EPA als~ requires f~deral.agencies responsible for-pre~aiing NEPA 
analyses and documentatiOn do so m cooperation With state and local govemmerllts and other 
~gencies ~thjurisd~ction by law or sp. ecial e~rtise. CEQ'~ "c~opetating agen~~1y" regulations 
Implement that reqmrement; today' s memo clarrfies the apphcatton of that rule. · · 

. . . . 

!he CEQ. mem~randum no~edthe b~nefits o~~nhanced co.operating agency ~arti1 , ip~tion, which 
mclude disclosmg relevant InformatiOn early m the analytical proc;ess; applymg vrulable 
expertise and support; avoiding duplication with other federal, state, tribal and 1J

1

cal procedures; 
and fostering intergovernmental cooperation and trust In cases where coop·erati~g agency status 
is not possible, Connaughton urged agencies to consider including federal, state,lltribal and local 
agencies in the interdisciplinary teams engaged in the NEP A process and to pro ·de them · 
adequate opportunities to review and comment on the environmental analyses. 

Additional information about the National Environmental Policy Act and this m. morandum can 
be found on the "NEP Anet" link on the CEQ web site at www.whitehouse;gov/~eg or by 
contacting Horst G. Greczmiel, Associate Director for NEPA Oversight at (202 1 395-5750. 

#### 
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REPLY TO 
ATTENTION OF: 

District Engineer 

President Frank Standifer III 
Native Village of Tyonek 
Post Office Box 82009 
Tyonek, Alaska 99682 

Dear President Standifer: 

DEPARTMENT OF THE ARMY 
U.S. ARMY ENGINEER DiSTRICT, ,ALASKA 

P.O. BOX 6898 . 
JBER, ALASKA 99506-0898 

SEP 2 1 2011 

This is in response your letter dated August 30,2011, which was received by the l!J.S. Army Corps of 
Engineers on September 9, 2011. Your letter provides additional information regardin~the roles and 
responsibilities ofMr, Rob Rosenfeld as an advisor to the Native Village of Tyonek ij' T) with respect to 
the Chuitna Coal Project Supplemental Environmental Impact Statement(SEIS) proces . 

. . 

The Corps now understands that Mr. Rosenfeld is permitted to attend all cooperatfg agency and 
government-to-government meetings pertaining to the Chuitna Coal Project SEIS on b.ehalf ofNVT; 
including, both telecon.ferences and in-person meetings. However, this is inconsistent : "th the message you 
recently presented the Corps on two occasions following our letter dated August 15, 2011, regarding the 
particl.pation of Mr. Rosenfeld: · . . . I . 

• During a face-to~ face discussion between the Corps and NVT on August 19, 2 11, the Corps raised 
·concerns that Mr. Rosenfeld had acted above and beyond his role as it was cle 

1 

rly defined in 
NVT's letter dated May 19, 2011. The Corps shared their conct~ms with NVTI~at Mr. Rosenfeld 
had acted as a member of the public during meetings regarding the Chuitna SBIS, rather than as an 
advisor to NVT. NVT agreed to discuss the issue with Mr. Rosenfeld. After t~e meeting on 
August 19, 2011, it was the Corps' understanding that Mr. Rosenfeld would nljj longer represent 
NVT in meetings with the Corps. . · 

. ~ . 

. . 

• A week and a half later, during the SEIS Cooperating Agency meeting on Au st 31, 2011, you 
informed the Corps and the SEIS Cooperating Agencies that Mr. Rosenfeld sh~uld be removed 
from the SEIS contact list and that you would be the primary point of contact i r NVT. You noted 
that you would coordinate with Mr. Rosenfeld, as needed, and that Ms. Jessicd Standifer would be 

. the backup point of contact for NVT. · 

B~sed upon the above information, and because your letter dated August 30, 201 , stating that Mr. 
Rosenfeld may represent NVT in all matters regarding Chuitna SEIS is dated before y ! ur verbal request on 
Au~st 31, 20~ 1, to. remove ~r. Rosenfeld from the SEIS co~tact list, we are reques~ i

1

g that you ~rovide . 
add1t1ona~ clanficat10n :egardi?g Mr. Rosenfeld's role as a~v1sor to NYT. on the Churia Coal ProJect SEIS. 
Out goal1s to communicate w1th NVT openly and freely Without amb1gu1ty or confudon. 
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On a related note, on September 14,2011, :Ms. Serena Sweet received two emails. 
regarding official discussions relatt;ldto the SEIS process (see enclosed copies). Inaao· f~ucm 
points of contacts~ a representative ofthe public was also copied on these emails. As 1 

AugustlS, 2011, letter, this behavior poses a serious legal problem for the Corps bec;a4~;e 
development process currently is not open for public review imd comment. The Corps u1 1er~~to1ce 

.· that NVT rem~d Mr. Rosenfeld that while acting on behalf of the NVT, it is important I 
that members of the public are not to .be included in the SEIS development · I appropriate times, 
such as a publi6 comment period. 

Please contact me directly if I can .be of further assistance, or detailed !JJ.J,.' uuJua.•~vlJ, 11..,., .. ~ 
contacting Ms. Sweet via email at Serena.E.Sweet@usi1Ce.army.niil;9y mail. at the 1eu:~;rr1eaa.a.oor 
phone at (907) 753-2819, or toll free from within Alaska.at (800) 478~2712. 

Encl 

Sincerely, 

ORlGlNAL SlGNJ:,D 
Reinhard W. Koenig 
Colonel, Coq)s of Engineers . 
District Engineer 
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Morgan, Shannon R POA 

From: Shearer, Amanda M POA 
Sent: Thursday, August23, 201212:19 PM 
To: Heer, Marcia L POA; Reynolds, Georgeie HQ02 
Cc: 

Subject: 

Stolzman, Robert L POA; McCoy, Shane POA; Meyers, Steve POAI; Morgan, Shannon R 
POA I 
FW: Tyonek Meeting Request with Georgeanne Reynolds, Don Ch pman and William James 
(UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Hi Marcia - Just got this e-mail from Georgeie Reynolds, USACE Senior Tr~ al Liaison at HQ. 

Hi Georgeie - I have been working closely w~th Marcia Heer, the Project ~anager for the 
development of the Chui tna Coal SEIS. I've also cc' d her backup Shane Md.

1

t oy, Shannon Morgan 
the team leader, and Steve Meyers who is acting Regulatory Chief until t11e position is 
filled. FVSA: Native Village of Tyonek is also a Cooperating Agency on he SEIS, although I 
do not see that mentioned in the e-mail below. Should I set up a teleco erence for you to 
discuss with POA team? 

V/R 
Amanda 

-----Original Mes~age----
From: Reynolds, Georgeie HQ82 
Sent: Thursday, August 23, 2812 11:46 AM 
To: James, William L LRN 
Cc: Reynolds, Georgeie HQ82; Moyer, Jennifer A HQ82; Shearer, Amanda M PIA 
Subject: FW: Tyonek Meeting Request with .Georgeanne Reynolds, Don Chapma and William James 
(UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

We need to talk ...•• 

Georgeie Reynolds, Ph.D. 
Senior Tribal Liaison 
Leader,Tribal Nations Community of Practice 
us Army Corps of Engineers 
2e2 761-5855 (fan) 
282 761-4378 (fax) 

For more information on the Corps' Tribal program, go to: 
http://www.usace.army.mil/Missions/CivilWorks/Tribalissues.aspx 

-----Original Message----- . . 
From: Rob Rosenfeld [mailto:robrosey@gmail.com] 
Sent: Thursday, August 23, 2012 1:56 PM 
To: Reynolds, Georgeie HQ02 
subject: Tyonek Meeting Request with Georgeanne Reynolds, Don Chapman and William James 

1 
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MEETING REQUEST: 

FROM: NATIVE VILLAGE OF TYONEK (NVT)- IRA COUNCIL - TYONEK' .. 

ATTENDEES: NVT VICE PRESIDENT RANDY STANDIFER II 

ROB ROSENF~LD / NATIVE AMERICAN RIGHTS ]UNO CONSULTANT 

Heather Kendall-Miller I Native AmericanRights Fund I Alaska Ex cutive Director and 
NVT Attorney will be .on~line telephonically 

WHEN: 3:00pm on Oct 4th, or back up date: OCTOBER 11:30 am 3rd or 

WHERE: WASHINGTON D.C. 

CONTACT: <mailto:robrosey@gmail.corri> <mailto:robrosey@gmail.com> robrosey@gmail.com, 
(907)388~2683 <tel:%28907%29388-2683> , (907)235-7528 <tel:%28907%2923· -7528> 

PURPOSE: To discuss the proposed Chuitna Coal Mine which plans I o remove 13~8 miles of 
healthy salmon tributary for the largest Coal Mine in Alaska history, hich threatens the 
survival of the Native peoples of Tyonek. · 

---~------~-----------

The NVT - IRA Council is a federally recognized Tribe and the pe ples of Tyonek have 
thrived off the marine environment, rivers, and lands - while residing along 'the beaches of 
the Cook Inlet for thousands of years. 

The Tyonek native peoples are referred to as the Tubughna, ccBeac ·People". we are 
located 45 air miles from Anchorage across the Cook Inlet in the villal e of Tyonek. The NVT 
relies on a subsistence lifestyle that is centuries old, and wild, he I thy salmon are a vital 
component of NVT' s traditional way of life. · · · · · 

2 



. . POe RimCoal, a Delaware corporation,· funded by Texas multi- miUJ naires is aCU~~l:ncto,Uiei 
seeklng state a_nd federal permits to oper.ate the Chuitna coal strip mine J~ which would be 
Alaska's largest coal sfrip,~i~e:on the wester~ shores of Cook lnlet nea~ the communities of 
Tyonek and Belu&.a. J"he Pa~ R1m proposal has been pushed by the Alaska Sta e Department o·f .- .• -. _ -
Natural Resources with the goal of selling coai to Japan arid thina, whic~ will contribute to 
Climate Change, pollute. our. waters, cover our fragile wetlands and water~ with coal dust --
destroy sacred cultural; sftes· :an.d the Chi.d.tna River s:almon habitat and esult in Mer'cur~ .. 
travelling bac~ to Alaska - fLirthe·r .polluting ou·r lands. 'Not surprisingJ a door-to,;door poll -
of the ~ee. residen~s of the N'aH.ve Vn;tage of Tyonek "'reveale~- that 9s% ·o· j Villagers. oppose -
the Chu1tna coal mJ.ne. Nonetheless, government agenc1es cont1nue to pres~ •forward wJ.th· · .. 
permitting the proj_ect. In response, the ·NVT has formally passed a reso-1- ion clearly stating 
our opposition~- · · · · · · 

Alaska stands on the front lines of rapid climate change, and from receding glaciers, 
warming salmon streams arid eroding coastlines, the ''Last Frqntie,r" is fe iing the 
disproportionate effects -of· globalwarmirig. Yet Alaska also possesses en 1rmbus undeveloped·· 
coal reserves, and despite the ·fact coal pr-oduces the most greenhouse_ ga 1 es of ·any -- . 
traditional fossil fuel,· state a·nd · federa'l. agencies are act~vely working [with outside · · · 
corporations to mine and export Alaskan coal for energy-hungry Asian mar

1
ets. While Alaska _ 

has experienced a host of proposed coal-related projects over· the past s~x years, the Chuitna 
coal strip mine_ outside Anchorage poses the most imminent and substantia .risks of any 
project in the state. · If the_ chuitiia project moves· forward, 'it ·will lot:·· in the · · · 
infrastructure and export markets that will open·· massive tideWater ·coal- eserves for- Asian 
markets clamoring for-"cheap" and reliable energy. 

Equally important, the Chuitna coal mine would be the first projecl in Alaskan history 
to mine completely through a wild salmon stream (the _River supports all 

11
ive species of Wild 

Pacific salmon). As a result, this development poses a dangerous preced~nt across the state, 
where growing pressures to mine coal, gold, and copper increasinglyconflict with sustainable 
salmon resources .. If the Chuitna Coal Mine is permitted, the proposed Pe~ble Mine will surely 
gain significant ground, inevitably making it easier to also become permitted~ _ -

.' \ ·.'·· 

. T~e intent of ?ur request to meet with key federal ~mployees. in le1adershi~ ro~:.s to 
ass1st J.n understand1ng the complex regulatory process for the ChuJ.tna c&al -Strl.p M:me · 
project, which would be the first ~trip mine i~ state. history allowed toll mi~e d~rectly 
through 13.8 miles of salmon spawnl.ng and rearJ.ng habJ.tat, completely rewoVJ.ng the streambed. 
from bank to bank to a_ depth of 358 feet!- If permitted Avatar of Alaska would result. 

we request your .consideration for a meeting while we are inWashi ton D.C. We request 
technical assistance to ensure our opposition is well knownby all permi ting agencies and to 
stop the permit from happening. We are confident that our· sfat~s ·as a so

1 
ereign _tribal _ 

government will be the key to stopping the permit from ~eing approved. 1ronek has a l?ng, 
proud history standing up to corporate interlopers, havJ.ng SUCCessfully rou?ht back Ol.: and 
gas interests prior· to Alaska statehood. Now, Tyonek faces an even more ~e~J.Oust~reat. the 
complete destruction of the·Chuitna River and the surround~ng water~hed ~hJ.~h.defJ.ne the
Tribe's identity, culture and way of life. The current prqJec,.t pred1~ts a m1n1mum 25 year 
mine life with a production rate of up to· 12-milliontons a year~ 
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If the Chuitna mine is developed thousands of acres of wetlands · ill be drained, 
permanently degrading the headwaters of streams that flow into the.Chu~ 1 na River. According 
to fisheJ:'ies biologists and restoration experts the level ()f impact Pacl im proposes will deem 
reclamation functionally impossible. Midd:).e Creek, a. tr.ibutary to the J uit River (recognized 
as importantto salmon by the Alaska Department of Fish and Game) will e destroyed and 
adjacent streams will have their water flows significantly altered. TJ re is *NO* law in 
Alaska that bans the wholesale removal of a salmon steam;the decision ·s left to the· 
discretion of state agency personne-l. If the Chuitna coal strip mine is

1 

permitted a precedent 
will be set that has far reaching implications to al~ anadroinous stream acrqssthe state
if they can mine through the Chuitna Watershed tributaries they can m~ e through any salmon 
stream on or adjacent to Native lands. · 

Tribal Governments throughout the United States. and Alaska are uliquely and powerfully 
positioned to lead advocacy campaigQs to .. stop unwise development. It :iJ critical for the 
regulators to be aware of the specials powers that Indigenous. Governme~ s possess, which have 
been reaffirmed by each President of the United St,ates _in the form or E ecutive Orders. 

The Native Village of Tyonek is coming to Washington D.C. to mee, on a government to 
government basis with the leadership of all federal permitting agencie 1 associated with the 
project. · 

Rosenfeld Consultant Services 

P.O. Box 13 

Homer, Alaska 99683 

(987)388-2683 <tel:%28987%29388-2683> cell 

(987)235-7528 <tel:%28987%29235-7528> office 

Rosenfeld Consultant Services 

P.O. Box 13 

Homer, Alaska 99683 

(987)388-2683 <tel:%28987%29388~2683> cell 

(Q81)235-7528 <tel:%28987%29235-7528> office 

4 



Rosenfeld consultant Services, 
P.O. Box 13 · 
Homer, Ala.ska 996~B 
(907)388-2.683 cell·. 
(907)235-7528 office 

Classification: . UNCLASSIFIED 
Caveats: ·NONE 

Classification: UNCLASSIFIED.· 
Caveats: · NONE 

. ' 
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